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Ordinance 2025-14

An Ordinance Granting a Nonexclusive Telecommunications
Franchise to Astound Broadband, LLC, DBA Astound Broadband

are bold tined-throtgh and additions are bold underlined.

WHEREAS, Chapter 2, Section 2.1 and 2.2., of the City of Lincoln City Charter provide:

2.1 Powers of the City

The city has all powers which the constitutions, statutes and common law of the
United States and of this state expressly or impliedly grant or allow municipalities
as fully as though this charter specifically enumerated each of those powers.

2.2 Construction of Charter

In this charter no mention of a particular power shall be construed to be
exclusive or to restrict the scope of the powers which the city would have if the
particular power were not mentioned. The charter shall be liberally construed to
the end that the city may have all powers necessary or convenient for the
conduct of its municipal affairs, including all powers that cities may assume
pursuant to state laws and to the municipal home rule provisions of the state
Constitution.

WHEREAS, the above referenced grant of power has been interpreted as affording

all legislative powers home rule constitutional provisions reserved to Oregon Cities.
City of Beaverton v. International Ass’n of Firefighters, Local 1660, Beaverton Shop,
20 Or. App. 293; 531 P 2d 730, 734 (1975); LaGrande/Astoria v. PERB, 281 Or 137, 142
(1978), aff’d on reh’g 284 Or 173 (1978); and;

WHEREAS, in 2016 the City of Lincoln City (“Grantor” or “City”) consented to the
assignment of a non-exclusive telecommunications franchise to Astound Broadband,
LLC, doing business as Astound Broadband (“Grantee” or “Astound”), continuing the
2014 non-exclusive telecommunications franchise granted to its predecessor company
CoastComin 2014, by Ordinance No. 2014-26 (the “Expired Franchise”);

WHEREAS, Section 4 of the Expired Franchise (Duration) states as follows: “This
franchise is granted for a period of five (5) years from and after the effective date of this

ordinance, unless sooner terminated as provided in this ordinance”.

WHEREAS, on July 2, 2019, Astound (doing business at the time as Wave) sent a letter to
the City requesting a five-year extension of the Expired Franchise;
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WHEREAS, the original terms of the Expired franchise expired on November 12, 2019;
and

WHEREAS, the parties agreed to a temporary extension of the Expired Franchise to May
12, 2020, to facilitate negotiations of a new franchise; and

WHEREAS, the parties agreed to a second extension of the franchise to November 12,
2020, for a period of five years, with all terms and conditions of the Expired Franchise
remaining in effect through the effective date of this Ordinance; and

WHEREAS, on April 15", 2025, Astound sent a letter to the City requesting a five-year
Franchise.

WHEREAS, the City Council desires to approve an updated and re-negotiated extension
of a non-exclusive franchise to Astound for telecommunications service.

CITY OF LINCOLN CITY ORDAINS AS FOLLOWS:

SECTION 1. Recitals. The recitals set forth above are true and correct and incorporated
herein by this reference.

SECTION 2. Purpose. The purpose of this Ordinance is to set forth the terms and
conditions upon which Grantee may be permitted to occupy the right-of-way within the
City of Lincoln City pursuant to the powers of the City of Lincoln City, the Oregon
Constitution and Oregon State Law, and except as to matters preemptively regulated by
state or federal authorities. This Ordinance and the written acceptance by Grantee
constitutes a contract between the City and Grantee (hereinafter referred to as the
“Franchise”) and is binding upon and inures to the benefit of Grantee and its permitted
successors, legal representatives and assigns under the conditions imposed herein.

SECTION 3. Definitions and Explanation.

A. As usedinthis Franchise, the following words, except where the context clearly

indicates otherwise, mean:

i. City. Means the City of Lincoln City, an Oregon municipal corporation and
individuals authorized to act on the City’s behalf, and includes the area within
its boundaries, and its boundaries as extended in the future.

ii. City Council. Meansthe legislative body of the City or as defined by the Charter
of the City of Lincoln City.

iii. Gross Revenue. Means all amounts, in whatever form and from all sources, in
connection with providing Telecommunication Services and the operation of
the Facilities using the right of way of the City, including but not limited to:

Ordinance 2025-14 Page 2



O 00 NO U B WN B

S DA DD DS PHB W W WWWWWWWWNDNNDNNDNNNNNRPRPRRPRPRRRPRRERRRRPRE
A WNPFPOOVONOSOUPEE, WNERPOOUONOUPEEWNEROOOLONOOPEWNEDO

Vi.

Vii.

viii.

revenues from subscribers and customers; installation fees, equipment fees
and other fees related to the provided Telecommunications Services; access
and attachment charges paid to Grantee by other Telecommunication Services
providers and carriers; and, revenue from the sale or lease of wire, cable,
facility, pole, duct, conduit or similar Transmission equipment less net
uncollectibles. Gross Revenues do not include proceeds from the sale of
bonds, mortgage or other evidence of indebtedness, or securities or stocks, or
any revenues that are exempt from taxation or franchise fees under federal or
state law.

. Facilities. Means the cable, wire, equipment, antennas, poles and associated

facilities used by Grantee to provide Telecommunications Services.

Person. Includes an individual, corporation, association, firm, sole
proprietorship, company, partnership, co-partnership, joint stock company,
trust, limited liability company, governmental entity, or other organization,
including any natural person or any other legal entity.

Public Place. Means any City-owned Park, place or grounds, within the City
that is open to the public but does notinclude a right of way.

Right-of-way. Means streets, roads, highways, bridges, alleys, sidewalks,
trails, paths, public utility easements and all other public ways for use by the
public for transportation purposes, including the subsurface under and air
space over these areas within the City, but only to the extent of the city’s right,
title, interest or authority to grant a franchise to occupy and use such spaces
for Grantee’s facilities.

Telecommunications. Means the transmission of data over and through any
media capable of carrying the data and includes fiber and copper media.
Telecommunications Facility. Means all wires, cables, conduits, poles,
equipment, appliances and associated structures used by grantee in
conducting its Telecommunications Services business.

Telecommunications Services. Means any service provided for the purpose of
voice, video or data transmission, including but not limited to local exchange
service, access service, extended area service, call origination,
interconnection, switching, transport, call termination and/or any other
telecommunications service identified and authorized by the Federal
Communications Commission (FCC) or the Public Utility Commission of
Oregon. Telecommunications Service includes any service that enables a third
party to provide such services, including but not limited to wholesale services,
provision of dark fiber and/or authorization to use facilities to provide such
services except where such authorization is required by applicable state or
federal law or administrative rule. As wused in this Franchise,
Telecommunications Service does not include: 1) cable service as defined by
47 U.S.C. 8522; 2) open video system service as defined in 47 C.F.R 76; 3)
private communications system services provided without using the right-of-
way; 4) over-the-air radio or television broadcasting to the public-at-large from
facilities licensed by the FCC or any successor thereto; and 5) direct-to-home
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satellite service within the meaning of Section 602 of the Telecommunications
Act.

B. As used in this Franchise, the singular number may include the plural, and the
plural number may include the singular.

SECTION 4. Rights Granted.

A. Subject to the conditions and reservations contained in this Franchise and
subjectto any applicable ordinances and regulations of the City, including but not limited
to ordinances and regulations regarding zoning, development, tree pruning or removal,
erosion control, excavation and any other work in the right-of-way, the City hereby grants
to Grantee the privilege and non-exclusive Franchise to occupy right-of-way for the
purpose of constructing, using, maintaining and operating a system to provide
Telecommunications Services within the City. This grant includes the authority, subject
to the conditions and reservations contained in this Franchise and subject to any
applicable ordinances and regulations of the City, to place, erect, lay and maintain
facilities customarily associated with telecommunications systems. Franchisee
acknowledges that the City separately regulates the placement, erection, and operation
of “Small Wireless Facilities” as defined by 47 C.F.R 1.60002(1), as amended or
superseded, under Chapter 12.26 of the Lincoln City Municipal Code.

B. This Franchise does not convey any right, title or interest in the right-of-way,
but shall be deemed a grant to use and occupy the right-of-way for the limited purposes
and term stated in this Franchise. This Franchise does not authorize Grantee to provide
cable services or other services not included in the definition of telecommunications
services herein. Grantee agrees that prior to providing cable or any non-
telecommunications services in the City, it must obtain all necessary and applicable
authorizations from the City for use of the right-of-way for such provision, including
entering into a separate franchise with the City and paying a separate franchise fee to the
City.

C. Grantee shall, at all times during the term of this Franchise, be subject to
and comply with all applicable laws, including the lawful exercise of the police power by
the City and such regulation as the City shall hereafter provide.

D. Prior to use or occupation of City right of way, Grantee shall obtain all
lawfully required permits and other authorizations required by the City to do so, and shall
comply with all lawful any special conditions the City imposes on such use or occupation,
provided that any such permit, authorization or condition is uniformly required, and such
requirement enforced, by the City.

SECTION 5. Construction. Grantee’s construction, installation, work or operation of
facilities within the right-of-way shall be subject to and comply with all applicable City
standards including, without limitation, Lincoln City Municipal Code (“LCMC”) Chapter
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12.12, as amended from time to time, as if fully incorporated in this Franchise and
regardless of whether or not Grantee is a “telecommunications carrier,” provides
“telecommunications services” or has “telecommunications facilities” as those terms
are defined herein. The Grantee shall file with the City maps showing the location of any
material construction, extension or relocation of its Telecommunications Facilities in the
Rights of way and Public Places of the City and shall obtain all required permits before
commencing the construction, extension or relocation of any of its Telecommunications
Facilities.

SECTION 6. Location and Relocation of Facilities. The location and relocation of
Grantee’s facilities shall be subject to and comply with LCMC Chapter 12.12, as
amended from time to time, as if fully incorporated in this Franchise and regardless of
whether or not Grantee is a “telecommunications carrier,” provides
“telecommunications services” or has “telecommunications facilities” as those terms
are defined herein. Facilities shall be placed so that they do not materially interfere with
the use by the City and by the public of the rights-of-ways and other Public Places, and in
accordance with any specifications lawfully adopted and uniformly applied by the City
governing the location of such facilities. The City may require, in the public interest, the
removal or relocation of Telecommunication Facilities maintained by the Grantee in the
Right of ways and Public Places of the City, and the Grantee shall remove and relocate
such facilities within a reasonable time after receiving notice so to do from the City. The
City shall provide the Grantee with timely notice of any anticipated requirement to remove
or relocate its facilities. The cost of such removal or relocation of its facilities shall be paid
by the Grantee. If the Grantee fails to remove or relocate its Telecommunication Facilities
as required in this Franchise, upon fifteen (15) days written notice to the Grantee, the City
or its contractor may relocate or remove Grantee’s Telecommunication Facilities, and
Grantee shall be responsible for paying the cost of such relocation or removal, including
the City's cost of inspection, supervision and administration. When a removal or
relocation is required for the convenience or benefit of any Person that is not the City,
Grantee may refuse to accomplish such removal or relocation unless such party agrees to
pay the reasonable costs thereof.

SECTION 7. Safety Standards and Work Specifications. The Facilities shall at all times
be maintained in a safe and workmanlike manner. For the purpose of carrying out the
provisions of this section, the City may provide such specifications relating thereto as
may be necessary or convenient for public safety or the orderly development of the City.
The City may amend and add to such specifications from time to time. Subject to the
provisions of this Franchise, the Grantee may make necessary excavations for the
purpose of constructing, installing, maintaining and operating its Facilities. Except in
emergencies, and in the performance of routine service connections and ordinary
maintenance, prior to making an excavation in the traveled portion of any Right of way
and, when required by the City, in any untraveled portion of any Right of way, the Grantee
shall obtain from the City a permit approving the proposed excavation and its location.
Grantee shall give notice to the City by telephone, electronic data transmittal or other
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appropriate means prior to the commencement of service or maintenance work requiring
a permit. In the event of an emergency, Grantee shall give notice to the City by telephone,
electronic data transmittal or other appropriate means as soon as is practicable and for
work requiring a permit shall obtain such permit approving the work as soon as is
practicable, which may be after commencement or completion of the work. When any
excavation is made by the Grantee, the Grantee shall promptly restore the affected
portion of the Right of Way or Public Place to at least the same condition in which it was
prior to the excavation. The restoration shall be in compliance with specifications,
requirements and regulations of the City in effect at the time of such restoration. If the
Grantee fails to restore promptly the affected portion of a Right of Way or Public Place to
the same condition in which it was prior to the excavation, upon fifteen (15) days written
notice to the Grantee, the City may make the restoration, and Grantee shall be
responsible for paying the actual cost of such restoration, including the City's cost of
inspection, supervision and administration.

SECTION 8. Duration. The privileges set forth in this Franchise are hereby granted for a
period of five (5) years from and after the effective date of this Franchise as set forth in
Section 25. However, this Franchise shall be inoperative unless it is accepted in writing
by Grantee as provided in Section 24.

SECTION 9. Franchise Not Exclusive. This Franchise is not exclusive and except as
otherwise indicated herein, shall not be construed as a limitation on the City in:

i. Granting rights, privileges and authority to other persons similar to or different
from those granted by this Franchise; or

ii. Constructing, installing, maintaining or operating any City-owned public utility.

SECTION 10. Public Works and Improvements. Nothing in this Franchise shall be
construed in any way to prevent the proper authorities of the City or other public entities
operating within the City from sewering, grading, paving, repairing, altering, maintaining,
constructing orimproving any right-of-way in or upon which facilities of Grantee may have
been placed. Except to the extent caused by negligent, willful, intentional or malicious
acts by the City, the City shall not be liable for any damage to or loss of any Grantee facility
within the right-of-way as a result of or in connection with any public works, public
improvements, construction, excavation, grading, filling, or work of any kind in the right-
of-way by or on behalf of the City, or for any consequential losses resulting directly or
indirectly therefrom. Without limitation, the City expressly reserves the right to:

(i) Construct, install, maintain and operate any public improvement, work or
facility;

(i) Do any work that the City may find desirable on, over or under any Right of Way
or Public Place;

Ordinance 2025-14 Page 6



u A WN B

[e)]

10
11
12
13
14
15
16
17
18

19
20
21
22

23
24
25
26
27
28
29
30
31
32

33
34
35
36
37
38
39

(iii) Vacate, alter or close any Right of Way or Public Place, provided that the City
shall make a reasonable effort to make available to Grantee an alternative
Right of Way for the location of its Facilities, if an alternative Right of Way is
necessary and if space in an existing Right of Way is available for Grantee’s
Telecommunications Facilities;

(iv) Control or prevent the use of any Public Place by Grantee and require payment
of additionalcompensation for use of the Public Place at areasonable amount.

(v) Whenever the City excavates or performs any work in any of the present and
future Rights of Way and Public Places of the City, or contracts for such
excavation or work, and where such excavation or work may disturb Grantee's
Telecommunications Facilities, the City shall, in writing, notify Grantee
sufficiently in advance of such contemplated excavation or work to enable
Grantee to take such measures as may be deemed necessary to protect such
Telecommunications Facilities from damage and possible inconvenience or
injury to the public. In any such case, the Grantee, upon request, shall furnish
maps or drawings to the City or contractor, as the case may be, showing the
approximate location of allits structures in the area involved in such proposed
excavation or other work.

(vi) Whenever the City shall vacate any Right of way for the convenience or benefit
of any person or governmental agency or instrumentality, Grantee shall, at its
own expense, remove its facilities from the Right of way unless the City
reserves a public utility easement, in its sole discretion.

SECTION 11. Compensation.

(1) As compensation for the Franchise granted by this Ordinance, Grantee shall
pay to the City an annual Franchise fee of seven percent (7%) of the Gross Revenues. The
City reserves the right to increase the fee rate at any time upon thirty (30) days’ written
notice to Grantee, provided the rate is not greater than the percentage rate charged to the
incumbent provider, and that the rate and its imposition must be consistent with all
applicable state and federal law. If the incumbent provider’s percentage rate is
increased, Grantee’s percentage rate will automatically increase to the same percentage
rate without protest.

(2) Compensation required by this Section shall be due and payable within thirty
(30) days after the close of each quarter. Late franchise fee payments will be subjectto a
late fee calculated on the basis of nine percent (9%) per annum of the amount past due.
Within ninety (90) days after the termination of this Franchise, compensation shall be paid
for the period elapsing since the close of the last quarter for which compensation has
been paid and operations terminated.
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(8) Grantee shall furnish to the City with each payment of compensation required
by this Section a written statement, executed by an officer of Grantee, or such duly
authorized agent showing the amount of Gross Revenue of Grantee within the City for the
period covered by the payment, and indicating that the statement has been reviewed and
approved by the officer or agent. The compensation for the period covered by the
statement shall be computed on the basis of the Gross Revenue so reported. If Grantee
fails to pay the entire amount of compensation due to the City through error or otherwise,
the difference due the City shall be paid by Grantee within fifteen (15) days from discovery
of the error or determination of the correct amount.

(4) Grantee shall keep accurate books of account accessible at an office in Oregon
for the purpose of determining the amounts due to the City under the provisions of this
Franchise. The City may inspect the books of account as provided in Section 12 and may
audit the books from time to time but no more often than once per calendar year and may
not re-audit periods already audited and may not audit any period more than three (3)
years prior to the date of the audit. For purposes of conducting the audit (which, as used
in this Section, includes a franchise fee review), Grantee shall provide the City copies of
requested records within thirty (30) days. Should such an audit reveal that payments
tendered by Grantee to the City are less than the amounts due under the terms of this
Franchise, Grantee shall promptly remit the amounts due the City, together with interest
at a rate of nine percent (9%) per annum from the date such payment was originally due.
If an audit reveals that payments tendered by Grantee to City were less than the amounts
due under the terms of this Franchise by a differential of five percent (5%) or greater, all
costs incurred by the City, including but not limited to accountant’s fees and attorney’s
fees, for such audit are to be fully paid by Grantee. Any overpayment shall be refunded by
City to Grantee within fifteen (15) days from the discovery or the error or determination of
the correct amount.

(5) Acceptance by the City of any payment due under this Franchise shall not be
deemed to be a waiver by the City of any other obligation of Grantee under this Franchise,
nor shall the acceptance by the City of any such payments preclude the City from later
establishing that a larger amount was actually due, or from collecting any balance due to
the City. Should Grantee fail or neglect to pay any of said quarterly payments provided
for in this Section for thirty (30) days after any quarterly payment shall become due and
payable and after thirty (30) days written notice from the City, the City, by its properly
constituted authority, may at its option either continue this Franchise in force and/or
proceed by suit or action to collect such payment or declare a forfeiture of this Franchise
because of the failure to make payment, but without waiving the right to collect earned
Franchise payment.

SECTION 12. Duty to Provide Information. Except as provided in Section 11, upon ten
(10) days prior written request from the City, but no more than once per calendar year,
Grantee shall furnish the City information demonstrating compliance with all
requirements of this Franchise. The City may request periodic reports from Grantee
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relating to its operations, revenues, and services within the City. Grantee shall maintain
current maps showing the location of its Facilities within the Right-of-Way of the City. The
City shall be allowed to inspect such maps at any time upon at least ten (10) days prior
written notice. If requested by City, Grantee shall furnish, up to one time in a calendar
year, without charge and within a reasonable time, maps relating to specified areas of the
City.

SECTION 13. Indemnification. Except to the extent due to the negligent or willful
misconduct of City, its agents or contractors, Grantee hereby agrees and covenants to
defend, indemnify and hold the City and its officers, employees, agents and
representatives harmless from and against any and all third party claims for damages,
losses and expenses, including reasonable attorney’s fees and costs of suit or defense,
arising out of, resulting from or alleged to arise out of or result from: (i) the negligent,
careless or wrongful acts, omissions, failures to act or misconduct of the Grantee or its
affiliates, officers, employees, agents, contractors or subcontractorsin the construction,
operation, maintenance, repair or removal of Grantee’s facilities, and from providing or
offering telecommunications services over the facilities, whether such acts or omissions
are authorized, allowed or prohibited by this Franchise; and (ii)\Grantee’s failure to
remove, adjust or relocate all or any portion of its facilities in a timely manner pursuant to
provisions of this Franchise.

SECTION 14. Performance Surety. Before the effective date of this Franchise, the
Grantee shall provide the performance bond required by LCMC Section 12.12.070.

SECTION 15. Assighment or Transfer of Franchise.

A. Ownership or control of a majority interest in the Facilities or this Franchise
may not, directly or indirectly, be transferred, assigned or disposed of by sale, lease,
merger, consolidation or other act of the Grantee, by operation of law or otherwise,
without the prior written consent of the City, which consent shall not be unreasonably
withheld or delayed, and then only on such reasonable conditions as may be prescribed
in such consent.

B. Grantee and the proposed assighee or transferee of the Franchise or
Facilities shall provide and certify the following information to the City not less than one
hundred twenty (120) days prior to the proposed date of transfer:

i. Complete information setting forth the nature, terms and condition of the
proposed transfer or assignment;

ii. All information required of a telecommunications franchise applicant
pursuant to LCMC 12.12.020 with respect to the proposed transferee or
assignee;

iii. Any other information reasonably required by the City.
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C. No transfer shall be approved unless the assignee or transferee has the
legal, technical, financial and other requisite qualifications to own, hold and operate the
facilities pursuant to this Franchise.

D. Grantee shall reimburse the City for all fees, costs, and expenses
reasonably incurred by the City in considering a request to transfer or assign this
Franchise.

E. Any transfer or assignment of this Franchise or the facilities without prior
approval of the City under this Section shall be void.

SECTION 16. Reservation of Statutory Authority. The City reserves the right to exercise,
with regard to this Franchise and Grantee, all authority now or hereafter reserved or
granted to the City by the Oregon Constitution, the City Charter and state and federal
laws.

SECTION 17. Insurance.

A. Grantee shall secure and maintain the following liability insurance policies
insuring both the Grantee and the City, and its elected and appointed officers, officials,
agents and employees as coinsured:

i. Comprehensive general liability insurance with limits not less than:

(a) Two million dollars ($2,000,000) for bodily injury or death to each person;

(b) Two million dollars ($2,000,000) for property damage resulting from any
one accident; and

(c) Two million dollars ($2,000,000) for all other types of liability.

ii. Automobile liability for owned, non-owned and hired vehicles with a limit of
one million dollars ($1,000,000) for each person and three million dollars
($3,000,000) for each accident.

iii. Worker’s compensation within statutory limits and employer’s liability
insurance with limits of not less than one million dollars ($1,000,000).

iv. Comprehensive form premises-operations, explosions and collapse hazard,
underground hazard and products completed hazard with limits of not less
than three million dollars ($3,000,000).

B. The liability insurance policies required by this Section shall be
maintained by the Grantee throughout the term of this Franchise or for such time
Grantee is engaged in the removal of its Facilities. Each insurance policy shall
contain the following endorsement: “It is hereby understood and agreed that this
policy may not be canceled nor the intention not to renew be stated until thirty (30)
days after receipt by the City, by registered mail, of a written notice addressed to
the Public Works of such intent to cancel or not to renew.”
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C. Within sixty (60) days after receipt by the City of the notice set forth
in subsection B of this Section, and in no event later than thirty (30) days prior to
cancellation, the Grantee shall obtain and furnish to the City evidence that the
Grantee meets the requirements of this Section.

SECTION 18. Breach and Termination of Franchise.

A. The City may declare a breach and terminate or revoke this

Franchise as provided in this Section for the following reasons:

i. Construction or operation in the City or in the right-of-way of the City
without all required permits.

ii. Construction or operation at an unauthorized location.

iii. Failure to comply with Section 14 with respect to transfer or assignment of
the facilities or this Franchise.

iv. Misrepresentation by or on behalf of Grantee in any application to the City.
2 Abandonment of facilities in the right-of-way.
vi. Installation of facilities or equipment in the right-of-way of a kind that are
not covered by the scope of this Franchise.
vii. Failure to relocate or remove facilities as required in this Franchise.
viii. Failure to pay taxes, compensation, fees or costs when and as due the City.
iX. Insolvency or bankruptcy of the Grantee.
X. Violation of material provisions of this Franchise.
B. In the event that the City believes that grounds exist for revocation

of this Franchise, the City shall give the Grantee written notice of the apparent
violation or noncompliance, providing a short and concise statement of the nature
and general facts of the violation or noncompliance, and providing the Grantee a
reasonable period of time not exceeding thirty (30) days to furnish evidence:
i. That corrective action has been, or is being actively and expeditiously
pursued, to remedy the violation or noncompliance.
ii. Thatrebuts the alleged violation or noncompliance.
iii. That it would be in the public interest to impose some penalty or sanction
less than revocation.

C. In the event that the Grantee fails to provide evidence reasonably
satisfactory to the City as provided in subsection B of this Section, the City
Manager shall refer the apparent violation or noncompliance to the City Council.
The City Council shall provide the Grantee with notice and a reasonable
opportunity to be heard concerning the matter.

D. If persuaded that the Grantee has violated or failed to comply with
material provisions of this Franchise, after providing notice and a reasonable
opportunity to be heard as set forth in subsection C of this Section, the City
Council shall determine whether to revoke this Franchise, or to establish some
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lesser sanction and cure, considering the nature, circumstances, extent and
gravity of the violation as reflected by one or more of the following factors:

i. Whetherthe misconduct was egregious.

ii. Whether substantial harm resulted.

iii. Whether the violation was intentional.

iv. Whetherthereis a history of prior violations of the same or other requirements.
v. Whether there is a history of overall compliance.

vi. Whether the violation was voluntarily disclosed, admitted or cured.

E. Other sanctions include, but are not limited to, penalties of not less
than one hundred dollars ($100.00) nor more than one thousand dollars ($1,000)
foreach offense. A separate and distinct offense shall be deemed committed each
day on which a violation occurs.

F. Upon any termination of this Franchise, whether before or upon the
expiration of the Franchise, Facilities installed in the Right of Way by Grantee
under this Franchise shall be removed by Grantee at Grantee’s expense and the
property upon which the facilities were used shall be restored by Grantee to the
same or better condition it was in before installation or use by Grantee, as directed
by the City. Notwithstanding the preceding sentence, the City may in its sole
discretion permit Grantee in writing to abandon its Facilities, or any portion
thereof, in place, in which case the ownership of such Facilities shall transfer to
the City as of the date of termination or expiration. Notwithstanding the other
provisions of this section, Grantee, by written notice to Grantor, may elect to
abandon certain of the Facilities, including underground conduit, wiring, and
vaults, in which case Grantee shall have no further obligation hereunder as to such
abandoned Facilities, except that within ninety (90) days of receipt of such
abandonment notice Grantor may by written notice require Grantee to remove
wiring as deemed necessary by Grantor to provide space for other authorized
uses, or to accomplish or enable the accomplishment or other public purposes.

SECTION 19. Remedies Not Exclusive, When Requirement Waived. All remedies and
penalties provided under this Franchise, the common law, the statutes of this State, the
statutes of the United States and the ordinances and regulations of the City, are
cumulative and the enforcement or recovery of one is not a bar to the enforcement or
recovery of any other remedy or penalty. The remedies and penalties contained in this
Franchise are not exclusive, and the City reserves the right to enforce and to avail itself of
any and all remedies available at law or in equity. Failure to enforce any right accruing to
or available to the City whether arising under this Franchise or otherwise, shall not be
construed as a waiver of a breach of any term, condition or obligation of this Franchise or
a violation of any requirement of law. A specific waiver of any particular breach of any
term, condition or obligation pursuant to this Franchise shall not be a waiver of any other,
subsequent or future breach of the same or of any other term, condition, or obligation or
as a waiver of the term, condition or obligation itself.

Ordinance 2025-14 Page 12
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SECTION 20. Additional Remedy. In addition to any rights available at law or in equity,
including, without limitation, any rights set out elsewhere in this Franchise, as well as its
rights under the City Code, if there is a material violation of this Franchise by Grantee the
City reserves the right at its sole option to suspend issuance of any permits and/or
approvals to Grantee until Grantee corrects or otherwise remedies the violation.

SECTION 21. Notice. Any notice provided under this Franchise shall be sufficient if in
writing and (1) delivered to the other party or deposited in the U.S. Mail, postage prepaid,
certified mail; (2) sent by commercial air courier; or (3) sent by facsimile transmission,
provided receipt of such facsimile is confirmed in writing. Notice shall be sent to the
following address, or such other address as each party may specify in writing:

If to City:

City Manager

City of Lincoln City

801 SW Hwy 101
Lincoln City, OR 97367

If to Grantee:

Astound Broadband, LLC

Joseph Kahl

VP, Corp. Regulatory and Gov’t Affairs
650 College Road East, Suite 3100
Princeton, NJ, 08540

With an additional copy to the Astound Broadband - Legal Department

Any notice provided under this Franchise, other than pursuant to Sections 16 and 17, may
be by the methods set forth above or any other reasonable means, including email.

SECTION 22. Severability. The provisions of this Franchise are severable. If any portion
of this Franchise is for any reason held to be invalid, such decision shall not affect the
validity of the remaining portions of this Franchise.

SECTION 23. Findings Adopted.

The findings contained in the Whereas Clauses of this ordinance together with the
competent substantial evidence in the record of this legislative proceeding are
incorporated into this section by reference as if fully set forth herein and are adopted in
support of this legislative action.

SECTION 24. Acceptance of Franchise. Grantee shall, within thirty (30) days from the
date this Franchise takes effect, file with the City its written unconditional acceptance of
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w N

O 00 N O U b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

this Franchise in the form attached hereto as Exhibit A, and if Grantee fails to do so, this
Franchise shall be null and void and of no force or effect.

PASSED AND ADOPTED by the City Council of the City of Lincoln City this 27" day of

October 2025.

ATTEST:

Susan Wahlke, Mayor

Jamie Young, City Recorder

APPROVED AS TO FORM:

David Robinson
City Attorney

ACCEPTED BY FRANCHISEE this day of , 2025

Ordinance 2025-14

Astound Broadband LLC

Joseph Kahl

Vice President, Corp. Regulatory & Gov't Affairs
650 College Road East, Suite 3100

Princeton, NJ, 08540

By:
Name: Joseph Kahl
Title: VP, Corp. Regulatory & Gov’t Affairs
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EXHIBIT A
ACCEPTANCE

City Manager

City of Lincoln City

801 SW Hwy 101
Lincoln City, OR 97367

This is to advise the City of Lincoln City, Oregon that Astound Broadband, LLC, doing
business as Astound Broadband (the “Grantee”), hereby unconditionally accepts the
terms and provisions of Ordinance 2025-14, passed by the City Council on October 27,
2025 (the “Franchise”) granting a Franchise to Grantee. The Grantee agrees to abide by
each and every term and condition of the Franchise.

ASTOUND BROADBAND, LLC.

By:
Joseph Kahl

Title: Vice President, Corp. Regulatory & Gov't Affairs

DATE
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